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e war e s Bharat Sanchar Nigam Ltd

(TR TIHR AT 3TH) /j A Govt. of India Enterprises)
AT HEIIEtE HT BT, Office of the Chief General Manager,
FENTY qrEan uR#sd, Maharashtra Telecom Circle,

o fifaT, 420 ST, TRIERT Haw, g TS, 'A' Wing, 4™ floor, Admn. Bldg.,
wiags (), S - 400 054. Juhu Road, Santacruz (W), Mumbai-54
[EriiGeic) (Recruitment Section)

To

All Head of SSAs.

No.A/Rectt-4/Contract Labourer/General/2011/53 _ dated at Mumbai.the 26/11/2011

Sub:-Regarding the order passed by Honorable Regional Labour
Commissioner (Central) Mumbai in favour of BSNL in
connection with 5 cases filed by Labour Enforcement of
Officer (Central), Nasik against St GMT Nasik & Others
before Honorable Regional Labour Commissioner(Central)
Mumbai.

Kindly find enclosed herewith the letter received from Sr.GMT,
Nasik alongwith Orders/Judgements for kind information and necessary
action on the subject cited above.

In this connection if any queries or clarification may contact Panel
Advocate Mrs. N.V.Masurkar on telephone 022 22071361/9869005742.

Encl:- As above. %\hj 0\

(B.A.Patil)
Assistant General Manager (DE & R)
% CGMT, Mumbai-54.
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Office of Sr.General Manager ‘m T e
Nashik Telecom. District A ﬁnw
[Ciok:icodoky:) 2
‘Sanchar Bhavan’
Bharat Ratna Sir Vishweshwaraiya Marg BHARAT SANCHAR NIGAM LIMITE& s
o Nashik- 422 002 (A Gowt. of India Enterprise)
o ; To %
Chief General Manager Tele

1 2 NUV1 mshttlﬁ Circle

\ 237 BSNL Complex, Juhu Danda Roa:
; 2 Sangacriz (W), Mumbai — 400 054.

:- 103 of 2 22

Subject :- Regatdmg the order passed by Hon’ble Regional Labour Commissioner (Central)
Mumbai in favour of BSNL in connection with 5 cases filed by Labour
Enforcement Officer (Central), Nashik against Sr. GMT Nashik & Others before
Hon’ble Regional Labour Commissioner (Central) Mumbai

Respected Sir,

In connection with above cited subject, it is to intimate that Shri K. D. Patil, Labour
Enforcement Officer (Central), Nashik, had inspected different establishments of BSNL Nashik.

After that the Labour Enfotcement officer (Central) issued Show Cause Notice under
Minimum Wages Act, 1948 & Minimum Wages Central Rules 1950 for the discrepancies &
omissions noticed during inspection. Further, he pointed out that the wages paid to the labours
engaged through contractor by BSNL for carrying out work of U/G cable, Line maintenance are
less than the minimum wages fixed vide notification MWA 1884/5845/1& 7 Dated
05/10/1984 of Govt. of Maharashtra.

In response to Show Cause Notices received concerned field units submitted
compliances to Labour Enforcement Officer (Central) Nashik but the same were not

considered by Labour Enforcement Officer (Central) Nashik. 5 separate cases were filed by

abour Enforcement Officer (Central) Nashik before Regional Labour Commissioner (Central)
Q / Mumbai for short payment & imposition of penalty. Details of the same are given on page No.2.
N\ Contd. On Page No.2
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SL | Date of | Name of Unit Difference Penalty Case Nos.
No. | inspection Amt. claimed | raised
by LEO (Rs.) | Amt. (Rs)
1 |27/09/2010 | DE Nashik Road 34452 3,44,520.00 | MCA:- 103/2010
2 |27/09/2010 | DE Cidco 22968 2,29,680.00 | MCA:- 107/2010
3 [27/09/2010 | SDE Deolali 22968 2,29,680.00 | MCA:- 108/2010
4 | 27/09/2010 | DE Nashik City 26796 2,67,960.00 | MCA:- 109/2010
5 | 22/11/2010 | SDE Upnagar 30624 | 3,06,240.00 | MCA:- 01/2011
TOTAL 1,37,808 13,78,080

BSNL Nashik defended all these cases through BSNL Panel advocate Smt. N. V.
Masurkar,Mumbai before Regional Labour Commissioner (Central) , Mumbai.

During the course of argument the learned Advocate Smt. N. V. Masurkar argued
that the Notification, on the basis of which, these 5 cases are filed by Labour Enforcement
officer is not applicable for U/G cable laying, digging & cable fault work. Hence on the said
ground the cases are untenable in the eyes of Law. Therefore, the same deserves to be
disallowed.

The Honourable Regional Labour Commissioner (Central), Mumbai agteed with the
points argued by BSNL Panel advocate Smt. N. V. Masurkar. All the 5 cases filed by Labour
Enforcement Officer (Central) Nashik are “disallowed” and the total penalty amount of
Rs.13,78,080/~ has also been disallowed. All the Orders/Judgements passed by Regional Labour
Commissioner (Central), Mumbai on dated 03/10/2011 in all cases are in favour of BSNL.

e

Sr. General Manager
BSNL, Nashik — 422 002.

This is submitted for your information please.

Encl ; The Xerox copies of the said Orders/Judgements are enclosed herewith for your kind

information please
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By Regd. A.D.

BEFORE THE AUTHORITY UNDER MINIMUM WAGES ACT, 1948 AND
REGIONAL LABOUR COMMISSIONER (CENTRAL). MUMBAL

" No. MCA-103/2010

Parties represented by:-

Shri K.D. Patil,
Labour Enforcement Officer (C),

Nasikey fis s3p 1 280t 3srm00- Sypngitis o8 boe psruloe s Applicant
Vis
The General Manager, The Divisional Engineer,
M/s Bharat Sanchar Nigam Ltd., M/s Bharat Sanchar Nigam Ltd.,
Rep. by Shri M.K. Jain, GM (T), Shri A.M. Shah, D.E.,
Sanchar Bhavan, BSNL Exchange,
Mico Circle, Nasik. Nasik Road, Nasik.
Opponent No.1 Opponent No.2
APPEARANCES
On behalf of the Applicant J Shri K.D. Patil, LEO®, Nasik.
On behalf of the Opponent No.1 - 4 Shri A.M. Shah, DE, Nasik.

Smt. Neeta Masurkar, Advocate.

This is an application dated 22.12.2010 under Sec.20(2) of the Minimum Wages Act, 1948
filed by Shri K.D. Patil, Labour Enforcement Officer (Central), Nasik and the inspector under M.W.
Act, 1948 vide Govt. of India, Ministry of Labour, New Delhi Notification bearing No. $.0. 1810 (E)
dated 26.12.2005 of Part-I1, Section-3, Sub-section (ii) of Gazétte of India.

2 In his statement of claim, thé applicant made the following averments:-

a) The applicant has stated that he had inspected the following establishment of the

" employer (here-in-after referred to as opponent No.2) on the date mentioned below:

. s
Name & address of the Opponent | Date.  of | Nature of work Name and address of

No.1 .| inspection employer (here-in-after

¢ referred to as opponent

g No.2)
The General Manager, 27.9.10 Work of | The Divisional Engineer,
M/s Bharat Sanchar Nigam Ltd., underground M/s Bharat Sanchar Nigam
Rep. by Shri M.K. Jain, GM (T), telephone cable & | Ltd.,
Sanchar Bhavan, line main. Nasik | Shri A.M. Shah, D.E.,
Mico Circle, Nasik. “xchange. BSNL Exchange,
S Nasik Road, Nasik.





[image: image6.jpg]=

b) The work was covered under scheduled employment for which the minimum wages
have been fixed vide notification No. 8.0.113 (E) dated 14.9.06 read with notification
No. MWA/1884/5845/1LAB.7 dated 5.10.84 of Govt. of Maharashtra. Opponent

No.1 is an employer as defined under Section 2(e) of the Minimum Wages Act, 1948.

c) The Applicant submitted that during the course of inspection (IR
No.B.26(99)/10/LEO/KDP) the inspector observed that 09 workers engaged by

Opponent No.2 were paid wages at a rate less than the Minimum Wages fixed vide
notification mentioned above. Since the employer has failed to pay wages at a rate
fixed to the concerned workmen and the difference comes to Rs.34,452.00 (Rupees
Thirty-four Thousand Four Hundred and Fifty-two only), the applicant has filed

the instant claim application & further prayed to admit the said claim along with

maximum compensation i.e. @ 10 times of the claimed amount.

This application has been taken on file and hearing was held on various dates starting from
9.2.11 & finally on 12.9.2011.

During the course of hearing on 09.02.2011, the opponent No.1 & 2 submitted the written

reply showing therein the following contentions:

(a) The nine workers involved in the claim application were employed by the petty contractor
on job work basis and these workers are not employed for full day work. The payment was
also made as per the quantum of work done. Accordingly, these workers are not employed

by BSNL directly. . i

(b) A compliance report in response to show-caus¢ notice issued by the applicant was

submitted but the same was not considered.

(c) The payment of less wages to involved workers has been Verified by opponent No.2 when
the concerned workers had confirmed the receipt of proper payment of wages. The copy of
statements of the said workers are submitted with the written reply. The concerned workers
in their statement has admitted the receipt of due payment & the said workers do not have

any grievances about the same.

(d) It is denied that the concerned workers are employed by opponent No.2, therefore the

claim application filed by the applicant is liable to be dismissed.

The applicant vide rejoinder dated 732011 submitted that the opponent No.l & 2 are
‘employers’ as per the provision of Section 2(e) of Minimum Wages Act, 1948 & the

concerned workers are directly engag_gd_hy_,;hc Divisional Engineer, BSNL, Nasik Road

—
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9n the issue of the employer ship of the workers, it is pertinent to note that the definition of

‘employer’, as defined under Sec.2(e) of Minimum Wages Act, 1948 and also the

interpretation of Hon’ble High Court, Mumbai in case of V.V. Surva Rao & others V/s.
Surendra Ramkrishna Tendulkar & Others (1998-1-LLJ-629), in which it is held that “a

reading of the definition of emplo;/& as a person who employs on behalf of any other person

read: with clause (iv) of the definition will also include a contractor. Further-as normally

. understood the employer for the contract workers would be the contractor as there exists a

relalionslnp of master and servant between them, but the inclusive definition of the word
employer in the "definition clause of Minimum Wages Act also brings in the person who
employs through another person. Therefore, the person who engages workers through another
like a Contractor would also be'employer for the purpose of the definition under the Minimum

Wages Act.” In view of this, it is beyond any doubt and dispute that the me“ al Employer

would be the employer along with the contractor as far as the Minimum Wurrea Act, 1948 is
concerned. Considering the observation of the Hon’ble High Court, the BSNL, Nasik, i.e.

the Opponent No. 1 & 2, are also equally responsible as ‘employer’.

Before going into other various issues which have cropped up in this claim application, it

would be appropriate to decide the prominent question as to ‘whether the minimum rates of

wages fixed by the state of Maharashtra vide Notification dated 5.10.84 for the employees

engaged in the Scheduled Employment’ of ‘construction or maintenance of roads or in
building operation in the State of Maharashira’ are applicable to the employees engaged in
Scheduled Employment of ‘underground cable laying, digging, cable fault removing, ete.”
notified by the Central Govt.

On going through the legislative history, it is observed that the Central Govt, in exercise of
powers under the provisions of Section 27 of M.W. Act, has issued three different
notifications by substituting/adding in the list of ‘Scheduled Employment” in the Schedule-

part-I which are as under:

i) Employment on the construction or maintenance of roads or in building operations
(substituted by Act 30 of 1957).
i) Employment in the maintenance of buildings and employment in the construction and

maintenance of runways (inserted by S.0. 1987 dated 30.5.1968).
iii) Employment in laying of underground cable, electric lines, water supply lines and
" sewerage pipe line (Adzl'ed by S.0. 439 (E), dated 20.5.1998).

However, the state of Maharashtra has notified the ‘Scheduled Employment’ for the

employment of ‘Construction or maintenance of roads, or in the building operation’ and the

'Ebati\o\n for the employment in ‘building and

ment in ‘laving of undercround cable,
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Notifications are perused. It has been indisputably found by this Authority that the workers

concerned in this claim application filed by the Applicant were engaged for work of

underground _telephone cable & line and wire maintenance, etc. as evident from the

compliance report No. A-2/Accounts dated 27.10.2010 filed by the opponent No.2 before the
Dy. CLC(C), Mumbai under copy to the applicant herein. However, the said nature of
employment does not, on plain reading, fall within the fringes of ‘Scheduled Employment”

notified by the State of Maharashtra.

On perusal of the provisions of Section 27 of the MW Act, it is a function of the Appropriate
Govt. to add/substitute the ‘Scheduled Employment” in the Part-I of the Schedule to the Act,
after adopting a due legal process as mentioned in the said provision. Undoubtedly, the state of
Maharashtra has not issued any such notification for the employees engaged in the work of
underground telephone cable & line maintenance ete. in accordance with the Section 27 of the
Act, Therefore, the contention of the applicant that the ambit of the ‘Scheduled Employment’
notified by the State of Maharashtra should be given a meaningful application by keeping in
view the objects & reasons for enacting the MW Act as well as the beneficial & welfare nature
of the said Act, have no merits in view of settled provision of the law by apex court. 1 have
taken through the wordings mentioned in all three separate notifications issued by the
Central Govt. & one notification issued by State of Maharashtra, The minimum rates of wages
fixed/revised by the Central Govt. are notified by a common Notification vide SO, No.llf&(E[
dated 14.9.2006 fixing the same minimum-rates of wéges for all three above ‘r;\’xemioned
Séhedulcd Employments of the Central Govt., however, the State of Maharashtra has
revised/fixed the minimum rates of wages only for Scheduled Employment of ‘Construction
or maintenance of roads, or in the building operation in the State of Maharashtra.” The
language used in all these notifications is very categorically clear & has ‘no doubts’ in its
application. Therefore, it is futile to look for the meaning 10 these notifications on the basis of
some external aids i.e. beneficial & welfare !sgislation: etc. as contended by the Applicant. It
is also evident that there the categories of employment are altogether different in all three
notifications issued by the Central Govt. It is imperative that when a worker is engaged or is to

be engaged in a particular <Scheduled Emptoyment’, then the minimum rates of wages fixed

for the said ‘Scheduled Employment’ is to be paid/payable to the said worker. It is difficult to
appreciate, how the minimum rates of wages fixed by State of Maharashtra for the Scheduled
employment of Construction or maintenance of roads, or in the building operation’ could
be extended or applied to the employees engaged in the Scheduled Employment of laying of
underg}mmd cable, digging & cable fault, etc. notified by the Central Govt. In my

considered views, both these Scheduled-Emy loyments ‘are totally separate and cannot be

(e
interlinked and therefore are nor
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/ 11." In the present matter, it is true that the learned Advocate for the opponents has correctly
Lsubmitted that the minimum rates of wages fixed by State of Mabarashtra for the Scheduled
Employment of «Construction or maintenance of roads, or in the building operation’ cannot
be applied and exiended to the workers employed in the Scheduled Employment of

<underground cable lying, digging & cable fault removing’ notifiec by the Central Govt.

Therefore, I

This Authority is unable to persuade itself to take any other finding excep
agree with the submissions of the Learned Advocates appearing for the opponents on this issue
without scintilla of doubt. Since this issue is answered against the Applicant, therefore, in the
net result of this finding, none of the other reliefs is capable of being grantedfallowed by this
Authority. Resultantly, the present ¢laim application is untenable in the eyes of law. Therefore,

the same deserves to be disallowed.

12, It is evident from the records produced by the opponents through various representations and
affidavits of the concerned workers that they have received their minimum rates of wages
fixed by the Govt. and they have no grievances. Therefore, in view of the zbove discussion
and findings, it is decided that in case, the workers covered in the present claim application

o5 were in receipt of wages less than the minimum rates of wages fixed by Central Govt. for the
Scheduled Employment of “‘underground cable lying, digging & cable fault removing, ete.”
then the applicant may file the fresh claim application before this authority by relying upon
1eéa1 and proper ‘S:haduléd Employment’ and after conducting proper investigation & having

collected sufficient evidences in support of the claimed amount, in accordance with the

provisions of Section 20 of the MW Act.

13.  Before parting this order, the Applicant is also directed to intimate this order of the Authority
to the concerned administraﬁve authorities with a view to take necessary action, as deemed fit,
against the inspecting officer who has conducted the inspection which, in turn, culminated into
the filing of the in-fructuous claim application based on the wrong *Scheduled Employment’

and by twisting the applicability of the notifications. *

14. In view of the above discussions & findings, the claim application filed by the applicant

deserves to be disallowed.

ORDER

disallowed .

“The claim application filed by the Applicant is disallowed’.

Given under my hand and seal this 3" day of October 2011,

ﬁ%’ / 90/)
A XK. Agarwal
\\thority under Minimum Wages Act, 948

And
1 Labour Commissioner (Central), Mumbai.





